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Clark,Thomas Allison and others, v. Thomas P.Appellants,
Appellee.

FROMAPPEAL MORGAN.

partaprinciples justice, person ought compelledof not to be to withUpon natural
land, he the he had contracted tohis title to until has received amount which

it, paid agreeda personnor a has what hetake for should receive title until he
it.pay (1)to for

exhibited his bill inClare in the circuitchancery Morgan
at ofcourt, the term the toApril 1829, against appellants,
the of a to aconveycontractcompel specific performance
land in the bill thattract of aforesaid. Thecounty charges

theAllisons, on 16th of executed theirFebruary, 1826,the
land,to the to to him abond tract ofcomplainant, convey

the that the dolcondition them 207complainantupon paid
the oflars on or before last theday 1827, conveyFebruary,

be made on the the beance to was today money stipulated
The in his stated that on lastthecomplainant, bill,paid.

of 1827, he was and theFebruary, today ready willing pay
and that themoney, on 27th of thatofpurchase May, year,

did the to Adam defendants,he Allisonpay money for the
that the defendantsbut refused to make andconveyance,the

oand the landsold t another wasconveyed person, (who
made who had of billdefendant,) notice the claim. The

for a decree against the defendants a toforprays conveyance
complainant.

The Allisons answered theseverally thebill, denying pay-
of thement and setpurchase a new and differentmoney, up

thereof,in avoidancecontract which thewas evidenced by
of saidnote Clark to the Allisons, executed since the 27th

1827, which,of andMay, the Allisons contended, was ofpart
the purchase money originally contracted to be butpaid,
which remained The taken com-unpaid. depositions by

goods land,Between the sale of and of aisthere marked distinction. In the
former, implies title,the a warrantylaw of but innot the latter. Ibid.

actionAn will not lie to recover back a sum money paidof in consideration of
assignment ofthe á mortgage, italthough forgery.turned out to be a Bree v.

Holbeck,Doug., 655.
rale,(1) The in covenants,true cases of dependent agreementssuch as to

time,aat certainpay thereuponand the to conveyed, undoubtedlylands be is
that thethis : vendor can not sue moneyfor the consideration until he has tendered

deed,a nor can the vendee aclaim until ready pay.deed he shows himself to The
deed,be compelled partcan notvendor to with the but he it readymust have to be

as as money paid;delivered soon the is both are Murphyconcurrent acts. v. Lock
Ill., 617,wood,21 and cases there cited.
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others v. Clark.Allison and

Allisons, provedthethe ofreceiptswithtogetherplainant,
Alli-to theClarkbyfirst executedthe of the notespayment

subsequentlynotethat theThe contendedsons. Allisons
and proved,whichthem, they producedexecuted Clark toby

the partona contract yet unperformedwas evidence of new
a finaloncourt,circuitthe TheClark,of complainant.

the com-ofin favorcause, a decreeof the renderedhearing
in theas forland, prayedfor a of theplainant conveyance

this court.toAllisonsfrom which decree thebill, appealed

a considera-Fromby Smith.Opinion the Court Justiceof
and testimony,answersbill,of the facts disclosed thetion by

thewhetherin this it is in somecause, questionable,degree
how-facts,the wholedecree to be disturbed.ought Taking

can notdisclosed,as theyin favor of theever, appellants,
belief that the notetheamount to more than substantiating

substi-contended,it was waswhich,andremaining unpaid,
the landtuted the and that beforedue,for is stilloriginal,

to be to wasdollars,was that 179conveyed, note, amounting
have 1828. Theto been on of January, ques-the firstpaid

turntion of the in the circuit court willof the decreejustice
then should haveon the that courtwhethersingle point,

a con-the before it decreedof that noterequired payment
mustof The court belowthe land inveyance question.

have as mat-answers,considered this theofpoint appellants’
in such,ters the and asbill,avoidance of the ofallegations

that thisbefore it the conclusionrequiring couldproof, adopt
note was the considera-substituted for so much of original
tion. It not to be sois itreally oughtwhetherquestionable,
considered. If it understand the decreeit,be so toright

untouched;to stand wouldought but the better construction
seem to that thebe, this note for a of originalwas given part

lands;consideration the that its thefor and payment,upon
lands nat-were to be The ofto Clark.conveyed principles
ural would seem to that thejustice oughtrequire appellants
not to with title land until had receivedtheir to thepart they
the amount for which had and thatcontracted, equallythey
so, the a title until he hadnot to receiveappellee ought paid
for the same the be-amount on. The transactionagreed

the andtween is means free fromparties by obscurityno
doubt. the is the thatcourt,it the ofUpon whole, opinion

theto the a modification ofequal justice parties requires
decree, so that each decree is toshall obtain his Therights.
be inmodified this incourt, so as to therequire complainant
the bill to the note the interest duepay dollars,of 179 with
thereon to this and intime, which, the defendantsupon



350 VANDALIA.
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are to the lands in theconvey manner stated inequity the
the court, court,decree of circuit and the incosts this and

below,in the court are 'to be divided between the parties,
ineach those his owncourts, costs.paying

forThomas, appellants.

Mc forConnel, appellee.

Hypolite Rolette, v. Lemon Parker,Appellant, Appellee.

APPEAL FROM JO DAVIESS.

same,in common of a chattel who. for a conversion of the is enti-A tenant sues
damages only.to his interesttled recover for share or

Court Browne. This was anOpinion bythe Justice ac-of
and Lemontion of trover conversion Parkerbrought by

H. Rolette. The below derived his title fromagainst plaintiff
bill of viz.:sale,the following

Know all men these that I, William inby presents, Kelly,
consideration of four hundred dollars to me Parkerpaid by
and andTilton, sell,do alien to Lemon Par-hereby convey

four of with the and chainsker, yoke oxen, yokes belonging
thereto. The condition of the above sale is such that I, the
said William stand indebted theto above named Par-Kelly,

sum;ker and Tilton in the above named ifnow, the above
debt is canceled within one then the above sale beyear, to

virtue;null and remain in full force andvoid, otherwise to
and it is further between the that the saidagreed parties,
Parker and are to me the teamTilton loan said without

and to furnish for the said team to thecharge, amounthauling
of said debt.

Kelly,Wm.Signed, [seal.]
1829.July 11,

hisdefendant,The by counsel, moved the court to instruct
that ifthe believed William P. Tilton wasthey thatjury,
ininterested the contract and Parkerbetween for theKelly

&c., should find a verdict for hisoxen, they for the plaintiff
share or interest Otheronly. for,instructions were prayed
which will not now I am of thatbe thenoticed. opinion,
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